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Certain landowner appears to be developer with speculative interest for
assessment by localities of portion of cost of including roadway in state
secondary highway system; governing body of county must obtain written
declarations of acquiescence in such assessment from owners of at least
seventy-five percent of platted parcels of land abutting upon street. To
extent of whether landowner is developer is question of fact, Attorney
General does not issue opinions regarding questions of fact.
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Issue Presented

You ask whether a certain landowner is a "developer" with a "speculative
interest" as defined in 8§ 33.1-72.1, which governs the taking of streets into the
secondary system of state highways.

Response

It is my opinion that the landowner about whom you inquire appears to be a
developer with a speculative interest as contemplated by § 33.1-72.1 for the
assessment by localities of a portion of the cost of bringing the roadway to the
standards required for inclusion in the state secondary highway system. It is
further my opinion, however, that the governing body of the county must obtain
written declarations from the owners of at least seventy-five percent of the platted
parcels of land abutting upon the street stating their acquiescence in such
assessments as required by § 33.1-72.1(F)(1). To the extent that the issue of
whether a landowner is a developer is a question of fact, this Office does not
investigate the facts behind opinion requests and does not issue opinions
regarding questions of fact."

Background

You state that a 9.84-acre parcel of land, which abuts a road in Scott County,
originally was a part of a larger tract that was divided into nine lots. Further, you
indicate that a court order partitioned the larger parcel into the nine lots, which
were conveyed to family members in a partition suit, and created the road. The
current landowner purchased the 9.84-acre lot from an heir of the landowner who
received the parcel pursuant to the court order. You also indicate that the current
owner utilizes the 9.84-acre parcel as a manufactured/mobile home park where
he rents lots for the placement of manufactured or mobile homes.

You state that the Scott County Board of Supervisors has responded to a petition
by all the landowners abutting both sides of the road (of the original property) and



approved the road as a rural addition project pursuant to § 33.1-72.1. The
guestion arises, however, about the designation of the current landowner as a
"developer" with a "speculative interest" pursuant to § 33.1-72.1, which would
determine the amount of pro rata percentage needed to make a special
assessment of the landowners.

Applicable Law and Discussion
Section 33.1-72.1(C)? provides that:

"Speculative interest,” as used in this section, means that the
original developer or a successor developer retains ownership in
any lot abutting such street for development or speculative
purposes. In instances where it is determined that speculative
interest is retained by the original developer, developers, or
successor developers and the governing body of the county
deems that extenuating circumstances exist, the governing body
of the county shall require a pro rata participation by such
original developer, developers, or successor developers as
prescribed in subsection G of this section as a condition of the
county’s recommendation pursuant to this section.

Chapter 91 of Title 24, 24 VAC 30-91-10 through 30-91-160, contains the
regulations regarding subdivision street requirements. Specifically, 24 VAC 30-
91-10 provides that:

"Developer" means an individual, corporation, or registered
partnership engaged in the subdivision of land.

"Subdivision" means the division of a lot, tract, or parcel into two
or more lots, plats, sites, or other divisions of land for the
purpose, whether immediate or future, of sale or of building
development. Any resubdivision of a previously subdivided tract
or parcel of land shall also be interpreted as a "subdivision." The
division of a lot or parcel permitted by § 15.2-2244 of the Code of
virginia™ will not be considered a "subdivision" under this
definition, provided no new road or street is thereby established.
However, any further division of such parcels shall be considered
a "subdivision."

A 1984 opinion of this Office previously concluded that a developer’s ownership
of one large tract of land did not constitute a speculative interest where the
statutory provision provided that "‘ownership or partnership in two or more
parcels abutting such streets shall constitute speculative interest.”* The opinion
noted that "[o]ne can certainly argue that the retention of ownership of a large
parcel ... constitutes a speculative interest to the same degree as ownership of
two small lots."® The opinion, however, reasoned that since the plain language of
the statute at that time required ownership of two or more parcels to constitute
speculative interest, the plain language of the statute controlled.® Subsequent to
the 1984 opinion, the General Assembly has amended § 33.1-72.1(C) to provide
that "speculative interest" includes situations in which a developer or subsequent



developer retains ownership in any lot abutting such street for development or
speculative purposes.’

The Attorney General previously has concluded that § 33.1-72.1(D) provides
ample legal authority for the assessment of a pro rata participation on the part of
developers who have retained a speculative interest in abutting property when
the governing body determines that extenuating circumstances exist which justify
such assessment before recommending a street be included in the secondary
system of state highways.? As previously noted, the General Assembly has
amended § 33.1-72.1;° specifically subsection G, formerly subsection D,*
currently provides, in part, that:

In instances where it is determined that speculative interest, as
defined in subsection C, exists the basis for the pro rata
percentage required of such developer, developers, or successor
developers shall be the proportion that the value of the abutting
parcels owned or partly owned by the developer, developers or
successor developers bears to the total value of all abutting
property as determined by the current evaluation of the property
for real estate purposes.

The Supreme Court of Virginia has held that the General Assembly intended "to
limit special assessments to owners of land bordering upon, and not merely
adjacent or in close proximity to," the portion of a street being improved.™

You question whether the current landowner of the 9.84-acre tract at issue could
be a developer within the meaning of § 33.1-72.1 as neither he nor his
predecessors in title created the road or the 9.84-acre parcel. It is my opinion that
§ 33.1-72.1 does not require that a developer create the road which is to be
included in the secondary system in order to be subject to the statutory
provisions. Instead, § 33.1-72.1 provides localities a way to assess developers or
subsequent developers who hold land abutting a roadway for which application
has been made by the county for inclusion into the state secondary system of
roads for a portion of the costs of bringing the roadway to the required standards
for inclusion in the secondary system of highways. | find no requirement that the
developer have title to the land when the abutting road was constructed.

The activity of renting lots for the purpose of locating manufactured/mobile
homes plainly requires that the overall tract of land be divided into sites which are
rented for the placement of buildings. Because the definition of the term
"subdivision” in 24 VAC 30-91-10 separates sale of land from the activity of
building development, it is clear that the intent of the provision is to include the
lease of land for the placement or construction of buildings in the definition of
subdivision. The term "speculation” is not defined in the statutes or regulations.
In the absence of a statutory definition, the plain and ordinary meaning of the
term is controlling.'? The term "speculation” means "[tJhe buying or selling of
something with the expectation of profiting from price fluctuations."** For
purposes of this opinion, | assume that the landowner leases space in his
mobile/manufactured home rental lot park in order to achieve a profit.* For
purposes of planning, subdivision of land and zoning,*® § 15.2-2201 defines
"development" as "a tract of land developed or to be developed as a unit under
single ownership or unified control which is to be used for any business or
industrial purpose or is to contain three or more residential dwelling units."



Because the landowner has taken an action which causes his land to contain
three or more residential dwelling units for business purposes, he meets the
criteria for building development necessary for inclusion of his activities in the
definition of subdivision and developer pursuant to 24 VAC 30-91-10. It is,
therefore, my opinion that he is a developer with speculative interest as he meets
both the criteria for development and use for speculative purposes. Thus, the
locality may choose to finance the roadway by assessing the
landowner/developer as provided by § 33.1-72.1(G). Before this assessment can
be made, however, the governing body of the county must obtain "written
declarations from the owners of 75 percent or more of the platted parcels of land
abutting upon [the] street stating their acquiescence in such assessments" as
required by § 33.1-72.1(F)(1).

Conclusion

Accordingly, it is my opinion that the landowner about whom you inquire appears
to be a developer with a speculative interest as contemplated by § 33.1-72.1 for
the assessment by localities of a portion of the cost of bringing the roadway to
the standards required for inclusion in the state secondary highway system. It is
further my opinion, however, that the governing body of the county must obtain
written declarations from the owners of at least seventy-five percent of the platted
parcels of land abutting upon the street stating their acquiescence in such
assessments as required by 8 33.1-72.1(F)(1). To the extent that the issue of
whether a landowner is a developer is a question of fact, this Office does not
investigate the facts behind opinion requests and does not issue opinions
regarding questions of fact.™
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