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No conflict between federal Voting Rights Act of 1965 and specific
requirement for completion of voter statement on absentee ballot; federal
act would not preempt Commonwealth from requiring such statement.
Authority for State Board of Elections to adopt standards and instructions
for use by local election officials to determine what constitutes error or
omission in completion of such statement.
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Secretary, State Board of Elections
August 1, 2005

Issues Presented

You inquire regarding § 24.2-706, which pertains to the statement of the voter
required by the General Assembly on the absentee ballot oath envelope (the
"voter statement"). You first inquire whether the provisions of the federal Voting
Rights Act of 1965, specifically 42 U.S.C.A. § 1971(a)(2)(B), apply to the
completion of the voter statement. If so, you ask whether the federal Act
supercedes the specific requirements contained in 88 24.2-706 and 24.2-707.
Finally, you ask whether the State Board of Elections has the authority to adopt
standards and instructions for use by local election officials in determining what
constitutes an error or omission in completion of the voter statement that is not
material in determining whether an individual is qualified to vote in an election.

Response

It is my opinion that 42 U.S.C.A. § 1971(a)(2)(B) does not conflict with the
specific requirement of completion of the voter statement required by § 24.2-706
and would not preempt the Commonwealth from requiring such a statement. It is
further my opinion that the State Board of Elections has the authority to adopt
standards and instructions for use by local election officials in determining what
constitutes an error or omission in completion of the voter statement that is not
material in determining whether an individual is qualified to vote in an election.

Background

You advise that the staff of the State Board of Elections has conducted an
analysis following the November 2004 general election. The analysis has
identified varying reasons for rejections of absentee ballots by local election
officials. You relate that the analysis reveals that the failure of voters to fully
complete the voter statement required by § 24.2-706 is the primary reason for the
rejection of absentee ballots. You observe that § 24.2-706 requires the voter to
complete the following statement that appears on the absentee ballot envelope:

"Statement of Voter."



"l do hereby state, subject to felony penalties for making false
statements pursuant to § 24.2-1016, that my FULL NAME is
............... (last, first, middle); that | am now or have been at
some time since last November’s general election a legal
residentof .................. (STATE YOUR LEGAL RESIDENCE
IN VIRGINIA including the house number, street name or rural
route address, city, zip code); that | received the enclosed
ballot(s) upon application to the registrar of such county or city;
that | opened the envelope marked ‘ballot within’ and marked the
ballot(s) in the presence of the witness, without assistance or
knowledge on the part of anyone as to the manner in which |
marked it (or | am returning the form required to report how | was
assisted); that | then sealed the ballot(s) in this envelope; and
that | have not voted and will not vote in this election at any other
time or place.

Signature of Voter .............coooieiii .

Signature of withess .............ccoeeeei e,

You further advise that when this statutory statement is not completed exactly as
the statute requires, local election officials are required to void the ballot pursuant
to § 24.2-707, which provides, in part, that the "(failure to follow the procedures
set forth above shall render the applicant’s ballot void." You relate that the staff
analysis has revealed that the errors or omissions frequently include that the
voter: (1) has not listed the names specifically in the order of last, first and middle
name; (2) has listed a middle initial or maiden name, instead of the full middle
name; (3) has omitted the street identifier, such as the term road or street when
filling in the legal residence; or (4) has omitted the date of the signature of the
voter.

You further relate that 42 U.S.C.A. 8 1971(a) provides, in part, that:

(2) No person acting under color of law shall—

(B) deny the right of any individual to vote in any election
because of an error or omission on any record or paper relating
to any application, registration, or other act requisite to voting, if
such error or omission is not material in determining whether
such individual is qualified under State law to vote in such
election[.]

You believe that this federal statute may provide broader discretion to determine
whether absentee ballots should be rejected for omitting the date signed, the
voter’s full middle name as it was listed upon registration, or the street
designation on the voter statement. You relate that the dilemma faced by the
staff of the State Board of Elections lies in the interpretation of §§ 24.2-706 and
24.2-707, which require strict compliance regarding completion of the voter
statement.



You note that § 24.2-706 pertaining to the application for an absentee ballot
mirrors the language of the federal Voting Rights Act and provides, in part, that:

In reviewing the application for an absentee ballot, the general
registrar and electoral board shall not reject the application of
any individual because of an error or omission on any record or
paper relating to the application, if such error or omission is not
material in determining whether such individual is qualified to
vote absentee.

Applicable Authorities and Discussion

Congress has designed the Voting Rights Act’ "to banish the blight of racial

discrimination in voting. The Act [contains] stringent ... remedies for voting
discrimination where it persists on a pervasive scale, and in addition the statute
strengthens existing remedies for pockets of voting discrimination elsewhere in
the country."® The Supreme Court of the United States has declared that
Congress intended the Voting Rights Act requirements to apply to virtually any
alteration in laws affecting elections, however minor.* The Voting Rights Act is
aimed at all state regulations that have the effect of denying citizens their right to
vote because of their race.”

The overriding goal of statutory interpretation is to "ascertain and give effect to
legislative intent."® In addition, the reading of the entire statutory provision as a
whole influences the proper construction of any apparently ambiguous individual
provisions.’ “[F]ull force and effect must [then] be given to every provision of
statutory law."®

Section 24.2-706 begins with the phrase "[o]n receipt of an application for an
absentee ballot,” and provides further that:

If the application has been properly completed and signed and
the applicant is a registered voter of the precinct in which he
offers to vote, the electoral board shall immediately send to the
applicant by mail, obtaining a certificate of mailing, or deliver to
him in person in the office of the secretary or registrar, the
following items and nothing else].]

Sections 24.2-701 through 24.2-705.2 set forth the statutory provisions pertaining
to the application by a qualified voter for absentee ballots. Section 24.2-707
contains the following procedures by which a voter actually casts an absentee
ballot: (1) a voter who receives his ballot by mail may return his marked ballot by
mail or deliver it personally to the electoral board or the general registrar; and

(2) a voter who applies for an absentee ballot in person at a time when the
printed ballots are available may follow the same procedure or may cast his
ballot at the time of application in the office of the general registrar or secretary of
the electoral board. Section 24.2-707 contains detailed requirements for marking
the absentee ballot, refolding the absentee ballot, sealing the absentee ballot
envelope, and signing the statement printed on the absentee ballot envelope in
the presence of a witness.

Section 1971(a)(1) of Title 42 of the Code of the United States guarantees that
"[a]ll citizens of the United States who are otherwise qualified by law to vote ...
shall be entitled and allowed to vote at all ... elections, without distinction of race,



color, or previous condition of servitude; any constitution, law, custom, usage, or
regulation ... to the contrary notwithstanding." This federal law prevents persons
from being denied the right to vote in any election on specified grounds. The
statutory provision also forbids state and local government officials from denying
any person "the right ... to vote ... because of an error or omission on any record
or paper relating to any application, registration, or other act requisite to voting."9
The term "requisite” means "required by the nature of things or by circumstances
or by the end in view; essential, indispensable, necessary."10

Using the familiar principle of statutory construction, noscitur a sociis,** the
phrase "requisite to voting"12 must also be construed with reference to the words
with which it is used."® Like the words "any record or paper relating to any
application, registration"** found with this phrase, "other act requisite to voting,
must be construed to mean the acts in the process required to be followed, which
generally is referred to as voter registration, all of which occur prior to the time
one actually casts a vote by use of a ballot. The context of the phrase "other act
requisite to voting" clearly refers to every action that is taken leading up to the
actual casting of a vote by means of marking a ballot.

nl5

The language of § 24.2-706 to which you refer pertains to the act of casting an
absentee ballot and not to the application process to vote by absentee ballot or
any process that must be followed prior to actually casting an absentee ballot.
Therefore, it is important to focus on the fact that your questions are directed to
the actual process of casting a vote by use of an absentee ballot, as opposed to
the process of making application to vote or any other "act requisite to voting."

Section 5 of the Voting Rights Act of 1965, as amended,® which is applicable to
the Commonwealth, requires that prior to the implementation of any change in
state election laws or voting practices or procedures be submitted to the United
States Department of Justice for review and evaluation of its potential impact on
minority voters. This review is commonly referred to as "§ 5 preclearance."’
Section 24.2-706 has been reviewed by the United States Department of Justice
in each of the past five years and no objection has been imposed by the Attorney
General of the United States as a result of each review.'® Accordingly, | must
conclude that the Attorney General of the United States does not believe there is
a conflict between § 24.2-706 and 42 U.S.C.A. § 1971(a)(2)(B).

The United States Supreme Court repeatedly has recognized the legitimate
interest of the states in keeping elections fair, honest, and orderly.'® The Court
has also recognized that the states have a legitimate and compelling interest in
preventing election fraud and preserving the integrity of the election process.”® A
"State’s important regulatory interests are generally sufficient to justify
reasonable, nondiscriminatory restrictions."** The specific interest of the
Commonwealth in preventing election fraud has been recognized by the federal
court system.”” The General Assembly clearly intends that § 24.2-706 preserve
the integrity of the absentee voting process in every election and prevent
possible voter fraud by requiring the voter statement. It is my opinion that in
addressing the integrity of the absentee voting process and preventing possible
voter fraud, the voter statement required by § 24.2-706 protects a legitimate and
compelling interest of the Commonwealth that is applied on a nondiscriminatory
basis.

A federal law, such as 42 U.S.C.A. § 1971, preempts or supplants a conflicting
state law, by virtue of the supremacy clause of the Constitution of the United
States.” The preemption of state law by federal law may occur by express



statutory language or other clear indication that Congress intends to legislate
exclusively in the area.” Even if Congress does not intend the enactment of a
federal statutory scheme to preempt state law in the area, congressional
enactments in the same field override state laws with which they conflict.”®

The intent of Congress in adopting the Voting Rights Act clearly preempts the
states’ power to restrict registration and voting. There is, however, no inherent
conflict between 42 U.S.C.A. 8 1971(a)(2)(B) and § 24.2-706. Therefore,

42 U.S.C.A. § 1971(a)(2)(B) does not preempt the specific requirements of

88 24.2-706 and 24.2-707 that absentee ballots be voided for certain errors or
omissions.

The fundamental objective of the State Board of Elections is to provide overall
supervision and coordination of election activities throughout the Commonwealth,
and to obtain uniformity in local election practices and proceedings and legality
and purity in all elections.? In considering the detailed procedures in Title 24.2
for casting and counting absentee ballots,”’ it is clear that the General Assembly
has given wide discretion to the Board to carry out its administrative
responsibilities with regard to such ballots. As in other instances that require
interpretation of election laws, any decision of the Board in performing its
statutory duty, i.e. the counting of absentee ballots, will be entitled to great
weight.”® Accordingly, it is my opinion that the Board has the authority to adopt
necessary standards and instructions for use by local election officials to
determine what constitutes an error or omission in completion of the voter
statement that is not material in determining whether such individual is qualified
to vote in such election.

Conclusion

Accordingly, it is my opinion that 42 U.S.C.A. § 1971(a)(2)(B) does not conflict
with the specific requirement of completion of the voter statement required by

§ 24.2-706 and would not preempt the Commonwealth from requiring such a
statement. It is further my opinion that the State Board of Elections has the
authority to adopt standards and instructions for use by local election officials in
determining what constitutes an error or omission in completion of the voter
statement that is not material in determining whether an individual is qualified to
vote in an election.
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