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COUNTIES, CITIES AND TOWNS: TAXES & ASSESSMENTS FOR LOCAL
IMPROVEMENTS — SERVICE DISTRICTS.

Authority for local governing bodies to create service district to construct,
maintain, and operate facilities and equipment required to, and to employ
and fix compensation of technical, clerical, or other force to, test water,
remove debris, control weeds, and maintain navigational aids on Smith
Mountain Lake. No authority for board of supervisors of one county to
adopt ordinance to form service district that encompasses portion of other
counties. Properties within service district may be assessed fixed dollar
amount for local improvements; such assessments may not be in excess of
peculiar benefits resulting from improvements to owner’s property within
district. Service district may not be loosely described and must have well-
defined geographical boundary, not general description. Local government
may only exclude section, district, or zone that is specifically identified
within service district.

The Honorable Kathy J. Byron
Member, House of Delegates
May 3, 2005

Issues Presented

You inquire concerning service districts created pursuant to § 15.2-2400. First,
you inquire whether a service district may be formed to provide governmental
services that currently are provided by other agencies of the Commonwealth.
Specifically, you ask whether a service district may perform the water testing on
Smith Mountain Lake that the Department of Environmental Quality currently
provides. Additionally, you ask whether such a service district may remove debris
from, control weeds in, and maintain navigational aids on the lake, which the Tri-
County Lake Administrative Commission currently provides. Further, you
inquire whether the properties within a service district may be assessed a
fixed dollar amount per year to cover the budget of the service district,
which budget merely estimates the amount needed for multiple projects
spanning multiple years. You next ask whether a single county’s board of
supervisors may adopt an ordinance to form a service district that will encompass
parts of each of the three separate counties that comprise the lake area. You
then inquire whether the property to be included within a service district may be
loosely described to be waterfront property, off-water property that has water
access, and businesses that benefit from the lake. You next ask whether a
service district must have a well-defined geographical boundary as opposed to a
general property description, such as waterfront and off-water, but with deeded
lake access. Further, you ask whether a service district may exclude, from
assessment or taxation, specific types of property that are within the
geographical boundary of the service district, i.e., farms, property without water
access, or businesses with less than a fixed dollar amount of gross income.
Finally, you inquire whether such property descriptions contain sufficient
specificity to comply with the statutory requirements.

Response



It is my opinion that the General Assembly authorizes local governing bodies to
create a service district to construct, maintain, and operate facilities and
equipment necessary or desirable that are required for water testing, debris
removal, control of weeds, and maintenance of navigational aids. Furthermore,
the General Assembly authorizes local governing bodies to create a service
district to employ and fix the compensation of any technical, clerical, or other
force, and to employ the help necessary or desirable to test water, remove
debris, control weeds, and maintain navigational aids. When there is a
geographical area that occupies a portion of three counties, it is my opinion that
the board of supervisors of one county may not adopt an ordinance to form a
service district that encompasses a portion of the other counties. It is further my
opinion that properties within a service district may be assessed a fixed dollar
amount required for the local public improvements. Such assessments may not
be in excess of the peculiar benefits resulting from the improvements to the
owner’s property within the district. It is also my opinion that a service district may
not be loosely described to be waterfront property, off-water property that has
water access, and businesses that benefit from the lake. Additionally, a service
district must have a well-defined geographical boundary as opposed to a general
description of the property included within the district. Finally, it is my opinion that
the General Assembly only authorizes a local governing body to exclude from a
service district any section, district, or zone that is specifically identified within the
service district.

Applicable Authorities and Discussion

The overriding goal of statutory interpretation is to discern and give effect to
legislative intent." The Commonwealth follows the rule of strict construction of
statutory provisions.2 In determining legislative intent, the rule is clear that where
a power is conferred and the mode of its execution is specified, no other method
may be selected; any other means would be contrary to legislative intent and,
therefore, unreasonable.® A necessary corollary is that where a grant of power is
silent upon its mode of execution, a method of exercise clearly contrary to
legislative intent, or inappropriate to the ends sought to be accomplished by the
grant, also would be unreasonable.”

Service districts are creatures of statute.® As such, service districts function
within the ambit of powers conferred by the General Assembly. Their
organization, management, purposes, and powers are delineated in Chapter 24,
"Service Districts; Taxes and Assessments for Local Improvements," of Title
15.2, 8§ 15.2-2400 through 15.2-2413. In § 15.2-2403(1), the General Assembly
authorizes a service district "to provide additional, more complete or more timely
governmental services within a service district."

1. Formation of a Service District

You first ask whether a service district may be formed to provide governmental
services that currently are provided by other agencies of the Commonwealth.
You specifically ask whether a service district may perform water testing on
Smith Mountain Lake that currently is performed by the Department of
Environmental Quality. In addition, you ask whether a service district may
remove debris from, control weeds in, and maintain navigational aids that the Tri-
County Lake Administrative Commission currently provides.®

Section 15.2-2400 authorizes local governing bodies to create service districts "to
provide additional, more complete or more timely services of government." A



prior opinion of the Attorney General concludes that the phrase "additional
governmental services" includes those services of a type usually provided by
local governments on a jurisdiction-wide basis.” In the service district context,
however, such services are provided on an exclusive or enhanced basis within
the service district, rather than on a uniform basis throughout the jurisdiction.®

In § 15.2-2403, the General Assembly authorizes the governing bodies of
localities to exercise certain enumerated powers with regard to service districts.
The delegated powers include the maintenance and operation of equipment that
is either necessary or desirable to provide additional "services, ... which will
enhance the public use and enjoyment of and the public safety, public
convenience, and public well-being within a service district."® Furthermore, the
General Assembly authorizes the governing bodies of localities forming service
districts

[tlo employ and fix the compensation of any technical, clerical or
other force and help which from time to time, in their judgment
may be necessary or desirable to provide the governmental
services authorized by subdivisions 1, 2 and 11 or for the
construction, operation or maintenance of any such facilities and
equipment as may be necessary or desirable in connection
therewith.!*

For the purposes of this opinion, | must assume that water testing of the Lake
water, debris removal from the Lake, control of weeds in the Lake and
maintenance of navigational aids on the Lake enhance the public use and
enjoyment of the Lake. Furthermore, | must assume that these additional
services will enhance the public safety, public convenience and public well-being
within the service district. ""The manifest intention of the legislature, clearly
disclosed by its language, must be applied.”"** | must conclude, therefore, that
the General Assembly authorizes local governing bodies with respect to a service
district to construct, maintain and operate facilities and equipment necessary or
desirable that is required for water testing, debris removal, control of weeds and
maintenance of navigational aids. Therefore, | conclude that the General
Assembly authorizes local governing bodies with respect to a service district to
employ and fix the compensation of any technical, clerical or other force and help
necessary or desirable that is required for water testing, debris removal, control
of weeds and maintenance of navigational aids.

2. Service District Ordinance

You next ask whether a single county board of supervisors may adopt an
ordinance to form a service district that will encompass parts of three separate
counties within the service district, including the board of supervisors’ county.

In § 15.2-2400, the General Assembly provides that "[a]ny locality may by
ordinance, or any two or more localities may by concurrent ordinances, create
service districts within the locality or localities in accordance with the provisions
of this article."

When a particular word in a statute is not defined therein, the word must be given
its ordinary meaning.12 In § 15.2-2400, the General Assembly authorizes local
governing bodies to create service districts "within the locality.” The term "within"
is generally defined to mean "inside the bounds of a place or region."* The



General Assembly, therefore, authorizes a single local governing body to create
a service district within the geographic area of that locality. Consequently, | must
conclude that when there is a geographic area that is a part of three separate
counties, the board of supervisors of only one of the counties may not adopt an
ordinance to form a service district that will encompass portions of each of the
three separate counties. Further, 8 15.2-2400 clearly provides that two or more
localities must enact "concurrent ordinances" to create a service district within
such localities.

3. Assessment of Fixed Dollar Amount

Your next question is whether individual properties within a service district may
be assessed a fixed dollar amount as opposed to an amount based upon a rate
of the fair market value of the property to cover the budget of the service district
when the budget covers multiple projects over multiple years and the amount
required for each project is only estimated in the budget.**

Section 15.2-2404 authorizes a locality to impose taxes or assessments upon
abutting property owners for local public improvements. Section 15.2-2404 also
provides that the taxes or assessments imposed on abutting property owners
"shall not be in excess of the peculiar benefits resulting from the improvements to
such property owners." Special assessments for such local improvements are
generally distinguished from general tax levies and service charges because
special assessments are intended to impose a just share of the costs of
improvements on the adjacent property that is enhanced in value. Under the
provisions of § 15.2-2405, "[s]uch improvements may be ordered by the
governing body" pursuant to (1) "an agreement between the governing body and
the abutting landowners"; (2) "a petition from not less than three-fourths of the
landowners" affected by the improvement; or (3) "a two-thirds vote of all the
members elected to the governing body." "Where a statute is unambiguous, the
plain meaning is to be accepted without resort to the rules of statutory
interpretation.™™ It is clear from the plain and unambiguous language of § 15.2-
2405 that the taxes and assessments must be related to the specific project
improvement for which it is being collected, and further, cannot be in excess of
the peculiar benefits obtained by the property owner from that project. Therefore,
| must conclude that properties within a service district may be assessed a fixed
dollar amount required for the local public improvements, but cannot be "in
excess of the peculiar benefits resulting from the improvements to such ...
property owners."*

4. Description of Service District Property

You next inquire regarding whether property to be included within a service
district may be loosely described to be waterfront property, off-water property that
has water access and business that benefit from the lake.

Section 15.2-2402 provides:
Any ordinance or petition to create a service district shall:

1. Set forth the name and describe the boundaries of the
proposed district and specify any areas within the district that are
to be excluded;



2. Describe the purposes of the district and the facilities and
services proposed within the district;

3. Describe a proposed plan for providing such facilities and
services within the district; and

4. Describe the benefits which can be expected from the
provision of such facilities and services within the district.

The language in § 15.2-2402(1) clearly provides that the ordinance creating the
service district shall "set forth the name and describe the boundaries of the
proposed district." The use of the word "shall" in a statute generally implies that
the General Assembly intends its terms to be mandatory, rather than permissive
or directive.’” The language used by the General Assembly in § 15.2-2402(1)
requires that property to be included within a service district must be described
by name with its boundaries clearly described. | am, therefore, of the opinion that
a service district may not be loosely described to be waterfront property, off-
water property that has water access and businesses that benefit from the lake.

5. Service District Boundary

You next ask whether a service district is required to have a well-defined
geographical boundary as opposed to a general description of the property within
the district, such as waterfront, and off-water but with deeded lake access.

Since a service district is purely a statutory creation, it has no authority to
change in any way the mold in which it was fashioned by the General
Assembly.™ It cannot alter the fact that it is a governmental agency.? In addition,
when a statute is expressed in plain and unambiguous terms, whether general or
limited, the legislature is assumed to mean what it plainly has expressed, and "no
room is left for construction."** The provisions of § 15.2-2402(1) clearly require
that a service district have a well-defined geographical boundary as opposed to a
general description of the property included within the district.

6. Exclusions from Service District

Finally, you ask whether a service district may exclude specific property, such as
farms, property without water access, or businesses of less than a dollar amount
of gross income that are within the geographical boundary of the service district,
from being subject to tax or assessment for improvements within the district. You
also inquire regarding whether such property descriptions contain sufficient
specificity to comply with the statutory requirements.

The language in § 15.2-2402(1) clearly provides that the ordinance creating a
service district shall "specify any areas within the district that are to be excluded"
from the proposed service district. The term "area" is generally defined to mean
"a section, district, or zone of a town or city."** "Where a statute is unambiguous,
the plain meaning is to be accepted without resort to the rules of statutory
interpretation."23 Furthermore, the term "specify" is generally defined to mean "to
mention or name in a specific or explicit manner."* The clear, unambiguous
language used by the General Assembly, therefore, requires that area containing
a section, district or zone of the district that is to be excluded from the proposed
district must be specifically described. The General Assembly does not permit



specific property that is not specifically described in a section, district or zone
such as you describe, to be excluded from a service district.

A statute specifying the method by which something shall be done indicates a
legislative intent that it not be done otherwise.? The authority and powers of
county boards of supervisors are fixed by statute and are limited to those
conferred expressly or by necessary implication.?® This rule is a corollary to
Dillon’s Rule that municipal corporations have only those powers expressly
granted, those necessarily or fairly implied therefrom, and those that are
essential and indispensable.”” "[T]he Dillon Rule is applicable to determine in the
first instance, from express words or by implication, whether a power exists at all.
If the power cannot be found, the inquiry is at an end."?® The General Assembly
expressly authorizes a local governing body to exclude from the service district
any section, district or zone that is specifically identified within the service district.
A local governing body, therefore, is not authorized to exclude property, generally
described as farms, property without water access, or businesses of less than a
dollar amount of gross income that are within the geographical boundary of the
service district, from being subject to tax or assessment for improvements within
the district.

Conclusion

Accordingly, it is my opinion that the General Assembly authorizes local
governing bodies to create a service district to construct, maintain, and operate
facilities and equipment necessary or desirable that are required for water
testing, debris removal, control of weeds, and maintenance of navigational aids.
Furthermore, the General Assembly authorizes local governing bodies to create
a service district to employ and fix the compensation of any technical, clerical, or
other force, and to employ the help necessary or desirable to test water, remove
debris, control weeds, and maintain navigational aids. When there is a
geographical area that occupies a portion of three counties, it is my opinion that
the board of supervisors of one county may not adopt an ordinance to form a
service district that encompasses a portion of the other counties. It is further my
opinion that properties within a service district may be assessed a fixed dollar
amount required for the local public improvements. Such assessments may not
be in excess of the peculiar benefits resulting from the improvements to the
owner’s property within the district. It is also my opinion that a service district may
not be loosely described to be waterfront property, off-water property that has
water access, and businesses that benefit from the lake. Additionally, a service
district must have a well-defined geographical boundary as opposed to a general
description of the property included within the district. Finally, it is my opinion that
the General Assembly only authorizes a local governing body to exclude from a
service district any section, district, or zone that is specifically identified within the
service district.
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