OP. NO. 04-074
EDUCATION: GENERAL POWERS AND DUTIES OF SCHOOL BOARDS.
CONSTITUTION OF VIRGINIA: EDUCATION (SCHOOL BOARDS).

No express authority for school board to loan money to board of
supervisors. School boards are subject to Dillon Rule and have only those
powers that are expressly given and those that necessarily or fairly are
implied from expressly granted powers.

Mr. Franklin P. Slavin, Jr.
County Attorney for Bland County
October 19, 2004

Issue Presented

You ask whether the Board of Supervisors of Bland County may borrow funds
from the Bland County School Board.

Response

It is my opinion that the Bland County School Board has no authority to loan
money to the Bland County Board of Supervisors. School boards are subject to
the Dillon Rule; thus, they have only those powers that are expressly given and
those that are necessarily or fairly implied from expressly granted powers. There
is no express grant of authority for a local school board to make loans to the
Board of Supervisors nor can any such authority be reasonably or fairly implied.

Applicable Law and Discussion

You ask whether the Bland County Board of Supervisors ("board of supervisors")
is authorized to secure a loan from the Bland County School Board ("school
board"). Article VIII, 8 7 of the Constitution of Virginia provides that "[t]he
supervision of schools in each school division shall be vested in a school board.
Constitutional provisions are either self-executing or mandatory.? A self-executing
provision does not require enabling legislation for its enforcement.> A mandatory
provision declares or imposes a duty or requirement that must be followed.* A
directory provision sets forth procedures or "confer[s] discretion on the
legislature" for its implementation.” The Supreme Court of Virginia's decisions
concerning Article VIII, § 7, however, leave no room to doubt that the provision is
mandatory rather than self-executing.’ Thus, the General Assembly has specified
the supervisory powers and duties of the local school boards.” School boards are
"public quasi corporations that exercise limited powers and functions of a public
nature granted to them expressly or by necessary implication, and none other."®

ul

Virginia adheres to the Dillon Rule of strict construction, which provides that
"[local governing bodies] have only those powers which are expressly granted by
the state legislature, those powers fairly or necessarily implied from expressly
granted powers, and those powers which are essential and indispensable.”® Any



doubt as to the existence of a power must be resolved against the locality.™® The
Dillon Rule applies to school boards as well as to localities.™

The first issue, then, is to determine whether there is an express grant of
authority for the school board to make loans. In your written opinion,*? you
conclude that no authority explicitly permitting school boards to make loans
exists. | concur.

This alone, however, does not end the inquiry. The next question is whether the
authority given to school boards necessarily or fairly implies the power to make
loans. For a power to be necessarily or fairly implied, it must be consistent with,
and directly related to, a stated power or function of a school board.™® “[T]here is
no specific test to determine” "what powers are necessarily implied from
particular expressed powers."** To determine whether a school board has an
implied power, one must first identify a stated power from which the unexpressed
authority necessarily or fairly is implied. When the express power necessarily or
fairly embraces the implied power, the school board will be deemed to have the
implied authority.*® When a conclusion that a governing body does not have the
implied power would frustrate the legislative intent, the implied power will be
found to exist.'® An implied power will not be found where its exercise implicates
a power not expressly given,'’ or where statutory construction suggests
legislative intent to the contrary.™®

The overriding duty of a school board is the supervision of schools in each school
division. It is my opinion that, under the circumstances you present, such
authority does not include the power to make loans to the locality. Section 22.1-
88, which lists sources of school funds, describes them as "funds available to the
school board of a school division for the establishment, support and maintenance
of the public schools in the school division." This language suggests that the
school board must use its funds for the "establishment, support and
maintenance" of the schools. The facts you relate do not suggest that a loan by
the school board to the board of supervisors meets these objectives.

Conclusion

Accordingly, it is my opinion that the Bland County School Board has no authority
to loan money to the Bland County Board of Supervisors. School boards are
subject to the Dillon Rule; thus, they have only those powers that are expressly
given and those that are necessarily or fairly implied from expressly granted
powers. There is no express grant of authority for a local school board to make
loans to the Board of Supervisors nor can any such authority be reasonably or
fairly implied.

lThe Virginia Constitution, however, establishes three levels of oversight of public education in the
Commonwealth. First, the General Assembly is directed to "provide for a system of free public elementary
and secondary schools for all children of school age throughout the Commonwealth.” Va. Const. art. VIII,
§ 1. Second, "general supervision of the public school system shall be vested in a Board of Education”
appointed by the Governor and confirmed by the General Assembly. Va. Const. art. VIII, § 4. Third, school
boards have the duty of "supervision if schools." Va. Const. art. VIII, § 7.
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