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Section 2-1240(b) of Richmond City Code may not be enforced regarding
persons in classified or unclassified service until it is administratively
precleared by Department of Justice or approved by declaratory judgment
of United States District Court for District of Columbia. No authority for City
of Richmond to define council members as unclassified employees subject
to City’s personnel system. Prohibition requiring forfeiture of position with
city government when standing as candidate for election for certain offices
is not applicable to city council members. Regardless of application of § 2-
1240(b) to city council members, statute must be submitted for
preclearance prior to enforcement with respect to classified and
unclassified city employees.

Mr. John A. Rupp
City Attorney for the City of Richmond
October 8, 2004

Issue Presented

You ask whether the City of Richmond may enforce a provision added to § 2-
1240(b) of the city code, relating to "unclassified" employees or officers who are
prohibited from continuing in service after becoming a candidate for elective
office, when the United States Department of Justice has not precleared the
provision and the city charter sets two-year term limits for city council members.

Brief Response

It is my opinion that § 2-1240(b) of the city code may not be enforced with regard
to those persons in the classified or unclassified service of the City of Richmond
unless and until that section is administratively precleared by the Department of
Justice or approved by a declaratory judgment in the United States District Court
for the District of Columbia.

It is further my opinion that the City of Richmond did not have authority to define
unclassified employees, for the purpose of its personnel system, to include
council members thereby subjecting council members to the City’s personnel
system. Consequently, the prohibition contained in § 2-1240(b) requiring the
forfeiture of one’s position with city government when standing as a candidate for
election for certain city offices does not apply to members of city council.

Such determination, however, does not negate the need for preclearance by the
United States Department of Justice of § 2-1240(b) as it relates to those persons
who hold classified and unclassified positions in city government. It is my opinion
that § 2-1240(b) must be submitted to the Department of Justice, regardless of its
application to city council members, prior to its enforcement with respect to
classified and unclassified employees of the City of Richmond.

Applicable Law and Discussion



A. The Federal Voting Rights Act

Section 5 of the Voting Rights Act of 1965, as amended,” which applies to the
City of Richmond, requires that any change in state or local election laws, voting
practices or procedures be submitted either to the "United States District Court
for the District of Columbia for a declaratory judgment"” or to the Department of
Justice for a determination as to whether the proposed change has the purpose
or effect of abridging certain constitutional rights. Specifically, the submitting
jurisdiction must demonstrate that the proposed change "does not have the
purpose and will not have the effect of denying or abridging the right to vote on
account of race or color" or because a citizen "is a member of a language
minority group."3 The Department of Justice has adopted regulatory procedures
for the administrative review of § 5,* commonly referred to as "§ 5
preclearance.”

A qualification, prerequisite, standard, practice, or procedure affecting voting, and
thereby requiring 8§ 5 preclearance, may not be implemented until preclearance is
obtained.® The regulatory procedures include among the examples of changes
that must be submitted to the Department, "[a]ny change affecting the eligibility of
persons to become or remain candidates, to obtain a position on the ballot in
primary or general elections, or to become or remain holders of elective offices.
Under accepted rules of statutory construction, interpretations by the agency
charged with administering a statute are entitled to great weight.®

u’

The Department’s regulations authorize the United States Attorney General to
bring civil actions for appropriate relief against violations of § 5° and allow private
parties to enforce § 5."° A voting change that is implemented without § 5
preclearance is subject to "an action for preventive relief, including an application
for a temporary or permanent injunction, restraining order, or other order."**

B. Application of the Federal Voting Rights Act to § 2-1240(b) of the City
Code

You indicate that city council adopted an ordinance on May 10, 1999, which has
become a part of the city code. You note that recently certain provisions of the
city code were recodified. On July 26, 2004, 88§ 2-134 and 2-131 of the city code
became 88 2-1240 and 2-1237, respectively, of the city code. Section 2-1240(b)
of the city code provides:

No officer or employee in either the classified or unclassified
service of the city shall continue in such position after becoming
a candidate for nomination or election to an office elected by
voters of an election district which includes all or a part of the city
or by the voters at Iar%e of the city for a constitutional office
serving only the city.!"

The prohibitions in § 2-1240(b) apply to both classified and unclassified
employees. Section 2-1236 provides that "[t]he classified service shall comprise
all positions, including those in the police and fire departments, not specifically
included in the unclassified service."*® Section 2-1237(1) provides that the city’s
"unclassified" personnel shall consist of "[0]fficers elected by the people and
persons appointed to fill vacancies in elective offices.”** It is the inclusion of the
phrase "[o]fficers elected by the people” in the definition of "unclassified"



employees'® that subjects city council members to the prohibitions in § 2-
1240(b).

Section 2-1240(b) prohibits employees defined as classified and unclassified
from continuing in their positions with the city government when they choose to
run for certain elected offices within the City of Richmond. It appears the
provision was intended to prevent employees of city government from running for
council or other elected office within the city while associated with city
government. Section 2-1240(b) impacts who within the city is eligible to run for an
elected office of city government. Consequently, it is my opinion that § 2-1240(b)
is subject to § 5 preclearance.™

Section 5 of the Voting Rights Act requires "changes" in voting practices or
procedures to be approved by the Department of Justice or the District of
Columbia federal district court.'” In your opinion request you indicate that the
"change" about which you are inquiring is the addition of "unclassified"
employees, particularly "officers elected by the people,"18 to the group of those
prohibited by § 2-1240(b) from continuing in office after becoming a candidate for
elective office.

I note that the "change" in question is not just the language pertaining to
"unclassified" employees, but to § 2-1240(b) in its entirety. The language
pertaining only to classified employees appeared in § 9.13 of the charter for the
City of Richmond prior to July 1, 1998:

No officer or employee in the classified service of the city shall
continue in such position after becoming a candidate for
nomination or election to any-public an office elected by voters of
an election district which includes all or a part of the City of
Richmond, or by the voters at large of the city for a constitutional
office serving only the City of Richmond.™®

Notably absent from § 9.13 of the city charter is the inclusion of "unclassified"
employees. The 1998 Session of the General Assembly repealed this provision,
as well as § 9.07,%° which defined "unclassified service" as consisting of "officers
elected by the people."** You indicate that the repeal of the city personnel
provisions from the charter was in order to have such provisions moved entirely
to the city code.

The repeal of these provisions was effective July 1, 1998. Based on the facts
presented, it appears that from July 1, 1998, until May 10, 1999, there was no
provision addressing whether a classified employee must forfeit his position if he
ran for city office.”” The adoption of the ordinance on May 10, 1999, inserted into
the city code the language from former 8§ 9.13 of the city charter with additional
language pertaining to "unclassified service."

Adoption by city council of the language applying to both classified and
unclassified employees constituted a "change" affecting voting. It does not matter
that the language applying only to classified employees previously appeared in
the city charter. Such language was repealed. Upon its adoption on May 10,
1999, the pertinent provisions of the ordinance should have been submitted for

8 5 preclearance. Consequently, § 2-1240(b), as it applies to those persons
defined as classified and unclassified employees, may not be implemented until it
is precleared.®



The 1987 and 1998 Sessions of the General Assembly amended the city charter.
The 1987 change affected § 9.13 of the charter which required classified
employees to forfeit their city positions in order to run for an office elected by the
city voters. The 1998 change repealed 88 9.07, defining "unclassified service,"
and § 9.13 of the charter. Given the conclusion that the enactment § 2-1240(b) of
the city code should have been precleared, it is apparent that the 1987 and 1998
charter changes should also have been submitted for preclearance. You do not
indicate whether the Department of Justice precleared either change.
Consequently, | offer no opinion on what effect the failure to preclear either or
both changes has on the validity or enforcement of § 2-1240(b) of the city code.

C. Effect of § 5 Preclearance of Mayor at-Large Provisions on City Code § 2-
1240(b)

You note that some have argued that the Department of Justice may have
precleared the city code provision when it recently precleared Chapters 514, 877,
and 898 of the 2004 Acts of Assembly.24 These chapters institute certain election
changes to the city charter, including the term of office for council members and
election of a mayor citywide. Chapter 514 extends the terms of council members
from two to four years, subject to approval by voter referendum.? It also provides
that "[n]o primary election shall be held for the nomination of candidates for the
office of councilman, and candidates shall be nominated only by petition."*
Chapters 877 and 898 provide for the direct election of the mayor, beginning in
November 2004.?” The chapters also provide for certain procedures and
requirements for determining who is elected mayor, term of office, and powers of
the position.?® In addition, the chapters outline the powers of a newly created
position of chief administrative officer.”® No portion of these changes affects the
city code. The changes in Chapters 514, 877 and 898 are confined to the city
charter.

It is clear that the preclearance of Chapters 514, 877, and 898 does not
constitute a preclearance of city code § 2-1240(b). The Department of Justice
regulatory procedures define "submission" as a "written presentation to the
Attorney General by an appropriate official of any change affecting voting."*® The
submission should contain "[a] copy of any ordinance, enactment, order, or
regulation embodying a change affecting voting."** The Attorney General has 60
days to "notify the submitting authority of a decision to interpose no objection to a
submitted change affecting voting."*?

The regulations are clear that the material before the Department of Justice is the
proposed change and not all manner of peripheral laws that may have some
effect on the proposed change. While the Department may review other
provisions of law as they interact with the proposed change as part of its § 5
analysis, such review cannot be said to constitute preclearance of nonsubmitted
provisions.

Interpreting the prior versions of the Department’s regulations, the Supreme
Court of the United States noted that "[t]he regulations indicate that the focus of
the Attorney General's scrutiny of a statute was, understandably, limited to the
specific changes submitted for consideration."* The Court determined that

[w]hen a jurisdiction adopts legislation that makes clearly defined
changes in its election practices, sending that legislation to the

Attorney General merely with a general request for preclearance
pursuant to § 5 constitutes a submission of the changes made by



the enactment and cannot be deemed a submission of changes
made by previous legislation which themselves were
independently subject to § 5 preclearance.... A request for
preclearance of certain identified changes in election practices
which fails to identify other practices as new ones thus cannot be
considered an adequate submission of the latter practices.®!

Consequently, the submission of Chapters 514, 877, and 898, and their
subsequent preclearance, does not constitute preclearance of § 2-1240(b) of the
city code.

D. Authority to Subject Officers Elected by the People to § 2-1240(b) of the
City Code

You next ask whether the City of Richmond had authority to enact § 2-1240(b) of
the city code. You assert that if 8 2-1240(b) were enforced, each member of city
council that declared himself a candidate for reelection or for another office
representing all or part of the city (i) would not serve a full two-year term and (i)
would not remain in office until a successor has qualified. You believe that the
prohibition in § 2-1240(b) on "officers elected by the people" continuing in office
after becoming a candidate for reelection or another office in the city not only
exceeds the authority granted to the city by the General Assembly but also
violates state election law.

Essentially, you assert that the effect of § 2-1240(b), when applied to city council
members, impermissibly "shortens" the term of office for such members. Section
2-1240(b) does not "shorten” the terms of city council members in the sense that
it sets a term less than two years for service. Instead, it imposes essentially a
"resign-to-run” condition on such members and city employees.*® Under the city
code, a councilman or city employee who chooses to run for a local office elected
by the voters of the city would forfeit his or her current position with the city.

The question remains whether the City of Richmond had authority to enact § 2-
1240(b), regardless of how it operates. This Office historically has followed a
policy of responding to official opinion requests only when such requests concern
an interpretation of federal or state law, rule or regulation.*® In instances when a
request requires an interpretation of a local ordinance, the Attorney General has
declined to respond in order to avoid becoming involved in matters solely of local
concern and over which the local governing body has control.*” Any ambiguity
that exists in a local ordinance is a problem to be rectified by the local governing
body rather than by an interpretation by this Office.*® In addition, Virginia
Attorneys General traditionally have declined to render such opinions when the
request involves a matter of purely local concern or procedure.39 Consequently,
my comments are limited to the authority of the City of Richmond to adopt § 2-
2140(b) and to define "unclassified service" within the city to include officers
elected by the voters.

In 1997, the General Assembly granted certain cities the authority to establish
personnel for certain officers and employees.*’ Pursuant to § 15.2-1131, the City
of Richmond established "a human resources system for the city’s administrative
officers and employees."*" Section 15.2-1131 provides:

Notwithstanding any contrary provisions of law, general or
special, in any city with a population over 200,000 ..., the city



council ... may establish a personnel system for the city
administrative officials and employees. Such system shall be
based on merit and professional ability and shall not discriminate
on the basis of race, national origin, religion, sex, age,
disabilities, political affiliation or marital status. The personnel
system shall consist of rules and regulations which provide for
the general administration of personnel matters, a classification
plan for employees, a uniform pay plan and a procedure for
resolving grievances of employees as provided by general law
for either local government or state government employees.
[Emphasis added.]

Section 15.2-1131 generally authorizes certain cities to enact a personnel system
for the orderly management of local government officials and employees. Section
15.2-1131 does not define the phrase "administrative officials and employees."
Generally, when a statute does not define a particular word, the word must be
given its ordinary meaning.*

The word "administrative" generally means "concerning or relating to the
management of affairs."** The word is the adjective form of the noun
"administration," which means "the practical management and direction of the
executive department and its agencies."** Use of the adjective "administrative”
before "officials" indicates that the General Assembly intended such personnel
policies to apply to persons involved in the practical day-to-day management of
city government and not to elected officials. The term "official” means "[o]ne who
holds or is invested with a public office."* A "public office” may be appointed or
elected.*® When modified by the adjective "administrative," it is clear that § 15.2-
1131 is intended to capture only nonelected public officials.

Such an interpretation is further supported by reading the provisions of § 15.2-
1131 as a whole. "[A] fundamental rule of statutory construction requires that
courts view the entire body of legislation and the statutory scheme to determine
the ‘true intention of each part.’ In construing statutes, courts should give the
fullest possible effect to the legislative intent embodied in the entire statutory
enactment.”’ The personnel system authorized by § 15.2-1131 must be "based
on merit and professional ability,” be nondiscriminatory, and "consist of rules and
regulations which provide for the general administration of personnel matters, a
classification plan for employees, a uniform pay plan and a procedure for
resolving grievances." All of these things are typical of personnel plans for
administrative officials and employees and not officers elected by the people.

Section 15.2-1131 does not define the word "employee." Title 15.2 addresses
aspects of the employer/employee relationship in local government. Specifically,
§ 15.2-1500(A) provides that "[e]very locality shall provide for all the
governmental functions of the locality, including, without limitation, ... the
employment of ... employees needed to carry out the functions of government."
Because § 15.2-1131 does not define the term "employee," the term must be
given its "ordinary and obvious meaning."48 Generally, there are four elements to
determine whether an employer/employee relationship exists: (1) the employer’s
selection and engagement of the employee; (2) the payment of wages to the
employee; (3) the employer’s retention of the power of dismissal; and (4) the
employer’s retention of the power of control.** Finally, public officers are
distinguished from public employees.* An officer is distinguished from an
employee in the greater importance and independence of the position, and by the
authority to direct and supervise.” Thus, when a public employee enters an



elected office, he becomes a public officer and is no longer considered to be a
public employee.>

Virginia adheres to the Dillon Rule of strict construction, which provides that local
governing bodies "have only those powers that are expressly granted, those
necessarily or fairly implied from expressly granted powers, and those that are
essential and indispensable." "[T]he Dillon Rule is applicable to determine in
the first instance, from express words or by implication, whether a power exists at
all. If the power cannot be found, the inquiry is at an end." The Dillon Rule
recognizes that localities are political subdivisions of the Commonwealth, which,
in turn, rests on the foundation of Article I, § 14 of the Constitution of Virginia.*®

Section 15.2-1131 is a grant of authority to certain cities to enact a personnel
policy. That grant of authority is specific to personnel policies that are established
for "administrative officials and employees."56 Under well-accepted principles of
statutory construction, when a statute creates a specific grant of authority, the
authority exists only to the extent specifically granted in the statute.>’ Since
public "officers elected by the people"® are not administrative officials or
employees, the City of Richmond is without authority under § 15.2-1131 to
subject elected officers to the city’s personnel policies. Therefore, it is my opinion
that the city council had no authority to adopt an ordinance placing council
members in the city's personnel system.>® Consequently, the City of Richmond
does not have authority to define unclassified employees, for the purpose of its
personnel system, to include council members. Therefore, the prohibitions
contained in § 2-1240(b) do not apply to members of city council.

Please note, however, that this determination does not negate the need for
preclearance of § 2-1240(b) as it relates to those persons who hold classified
and unclassified positions in city government. For the reasons stated in part B of
this opinion, it is my opinion that § 2-1240(b) in its entirety must be submitted to
the Department of Justice, regardless of its application to city council members,
prior to its enforcement with respect to classified and unclassified employees of
the City of Richmond.

Conclusion

It is my opinion that § 2-1240(b) of the city code may not be enforced with regard
to those persons in the classified or unclassified service of the City of Richmond
unless and until that section is administratively precleared by the Department of
Justice or approved by a declaratory judgment in the United States District Court
for the District of Columbia.

It is further my opinion that the City of Richmond did not have authority to define
unclassified employees, for the purpose of its personnel system, to include
council members thereby subjecting council members to the City’s personnel
system. Consequently, the prohibition contained in § 2-1240(b) requiring the
forfeiture of one’s position with city government when standing as a candidate for
election for certain city offices does not apply to members of city council.

Such determination, however, does not negate the need for preclearance by the

United States Department of Justice of § 2-1240(b) as it relates to those persons
who hold classified and unclassified positions in city government. It is my opinion
that § 2-1240(b) must be submitted to the Department of Justice, regardless of its



application to city council members, prior to its enforcement with respect to
classified and unclassified employees of the City of Richmond.
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687, 709-10, 156 S.E. 755, 762 (1930). See, e.g., Taylor v. Smith, 140 Va. 217, 238, 124 S.E. 259, 265
(1924) (affirming that state, and city as arm of state, has absolute control of streets in interest of public).

56Va. Code Ann. § 15.2-1131 (LexisNexis Repl. Vol. 2003).

57See 2A Norman J. Singer, Sutherland Statutory Construction § 47:23 (6th ed. 2000) (explaining maxim,
expressio unius est exclusio alterius, as applied to statutory construction); Op. Va. Att'y Gen.: 1992 at 145,
146; 1989 at 252, 253; 1980-1981 at 209, 209-10.

58Richmond City Code, supra note 12, § 2-1237(1).


http://www.vaag.com/media center/Opinions/2004opns/ 04-016w.htm

59You do not provide a copy of the ordinance(s) adopting the predecessor to §8§ 2-1237(1) and 2-1240(b). |
do not know whether such ordinance(s) contained a severability clause. Consequently, | cannot opine on the
status or validity of the remaining provisions contained in the ordinance(s).
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