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MENTAL HEALTH GENERALLY: ADMISSIONS AND DISPOSITIONS IN
GENERAL.

COURTS NOT OF RECORD: DISTRICT COURTS.

Judge has discretion to briefly delay civil commitment hearing to better
provide due process for temporarily detained patient who cannot safely be
brought for hearing within prescribed 48-hour time frame, to close hearing
for good cause and conduct proceedings in patient’s holding room without
public present, or to conduct hearing outside patient’s presence if patient’s
interests are adequately represented by counsel; may conduct hearing via
video conferencing. Retired general district court judge may conduct civil
commitment hearings when recalled to duty by Chief Justice of Supreme
Court of Virginia or designated to hear and dispose of action by chief
district judge.

The Honorable S. Lee Morris
Chief Judge, Portsmouth General District Court
December 18, 2003

Issues Presented

You ask two questions pertaining to the holding of civil commitment hearings
under Title 37.1. Specifically, you ask what actions a judge may take that will not
result in the release of an apparently ill patient when the hearing time
requirements of 88 37.1-67.1 and 37.1-67.3 cannot be met, and the patient
cannot be safely brought to a public hearing. You also inquire whether the
definitions in § 37.1-1 permit a retired general district court judge to conduct civil
commitment hearings.

Response

It is my opinion that a judge has several options when confronted with a situation
in which a temporarily detained patient cannot safely be brought for a public civil
commitment hearing within the time parameters required by 88§ 37.1-67.1 and
37.1-67.3. First, a judge may continue a civil commitment hearing beyond the
prescribed forty-eight-hour time frame when such continuance serves to protect
the due process or statutorily created rights of the temporarily detained person.
Second, a judge may order the hearing closed for good cause upon motion of the
patient or his attorney and conduct the hearing in the holding or seclusion room.
Third, in extreme situations, a judge may hold the hearing in the public hearing
room outside the patient’s presence, after a finding of good cause to do so for the
patient’s benefit, trusting that the patient’s interests will be adequately
represented by his attorney and others appearing on his behalf. Finally, a judge
may hold the hearing within the requisite time period and within the "presence" of
the patient and the public, yet still address important safety concerns by using
video conferencing procedures where available.



It is also my opinion that a retired general district court judge may conduct civil
commitment hearings when he has been recalled to duty by the Chief Justice of
the Supreme Court of Virginia or he has been designated to hear and dispose of
an action by a chief district judge.

Background

You pose a hypothetical situation in which a judge arrives for a duly scheduled
civil commitment hearing of a patient held under a temporary detention order and
discovers that the patient is violent, in restraints, and is incapable of intelligently
participating in the hearing. The patient cannot be brought safely from the holding
room to the public hearing room, and a hearing, if any, must be held in the
holding room where the patient is restrained. The holding room is in a secured
part of the facility where the public is not permitted.

Applicable Law and Discussion

The Supreme Court of the United States consistently has stated that civil
detention and commitment involve "a significant deprivation of liberty that
requires due process protection.” The requirements of due process mandate,
among other things, that a hearing be provided as expeditiously as possible
following an individual’s involuntary detention in a mental health facility.” Sections
37.1-67.1 and 37.1-67.3 unambiguously state that a civil commitment hearing
must be held within forty-eight hours of execution of a temporary detention order,
except as extended by weekends or holidays.3 In an attempt to protect the right
to a speedy hearing, prior Attorneys General have concluded that 88 37.1-67.1
and 37.1-67.3 do not authorize involuntary detention beyond the length of time
specified in the statutes.”*

The right to a speedy hearing, however, is not the only right
implicating due process considerations or the applicable
statutory provisions.... Indeed, to conduct a hearing speedily
without allowing full play for such other rights may well lead to a
longer deprivation of liberty than any confinement occasioned by
a brief continuance.”

Among the other rights possessed by an individual facing deprivation of his
liberty through civil commitment are the rights to be represented by an attorney,
to be present during his hearing, and to testify if he so chooses.® In addition, civil
commitment hearings generally are open to the public.”

The problem is that the exercise of certain legal rights, such as the right to a
speedy hearing, may serve to preclude the exercise of other rights, such as the
right to be present or to have a public hearing. Thus, to exercise one right may
be tantamount to a waiver of other rights. It is a general rule that an adult may
waive any constitutional or statutory right as long as the waiver is "an intentional
relinquishment or abandonment of a known right or privilege."®

When a person is entitled to competing rights, he or she
ordinarily is recognized as having the right to elect which rights
he or she will exercise and which he or she will waive; however,
the approach is not always so straightforward when the
competency of the individual is an issue.®



If, in the judge’s discretion, the patient has the capacity to make a knowing and
intelligent waiver of one of his rights and this waiver is evidenced by some
affirmative act,'® the judge may grant the waiver and proceed accordingly. In the
hypothetical situation you present, however, the patient is incapable of
intelligently participating in a hearing. If the patient is so impaired that he cannot
exercise his own prerogative to waive a particular right, the judge may consider a
request for waiver made on the patient’s behalf by his attorney.™

A request for a waiver in the situation you describe may take one of three forms.
First, the individual or his attorney may ask to delay the hearing beyond the
prescribed forty-eight-hour time frame in order that the individual may regain
some control over his behavior and thus exercise his right to participate
meaningfully in the hearing. This may be in the individual’s best interests,
because it may result in a shorter length of confinement overall. Any such
continuance should be of limited duration, with the judge keeping in mind the
underlying rationale of the time frames articulated in 88 37.1-67.1 and 37.1-67.3,
and the significant deprivation of liberty borne by the individual awaiting
hearing.'? Alternatively, the judge may, on a case-by-case basis, order a hearing
closed if, on motion of the patient or his attorney, the court determines that good
cause to close the hearing is shown.™ A closed hearing may be held in the
holding room or seclusion room where the patient is located instead of in the
public hearing room.™ Finally, the hearing may proceed as scheduled in the
public hearing room while the individual remains in the holding room, for his own
safety and that of others, after a finding of good cause by the court, trusting that
his interests will be adequately represented by his attorney and others appearing
on his behalf."®

A judge should also consider holding the civil commitment hearing through the
use of video conferencing if such technology is available and its use is practical
under the circumstances. Throughout the countr%/, courts are beginning to utilize
video conferencing to conduct judicial business.™® In 1995, the United States
Court of Appeals for the Fourth Circuit considered a challenge to the use of video
conferencing in a civil commitment hearing.'” The Fourth Circuit conducted its
analysis based on the three-factor test articulated by the United States Supreme
Court in Mathews v. Eldridge.*® The Fourth Circuit held that “the use of video
conferencing allows for the [patient’s] ‘presence,’ at least in some sense, at the
commitment hearing."*® Applying the three-part analysis enunciated in Mathews,
the Fourth Circuit found that, despite a "sizable infringement" on the involuntarily
committed individual, the use of video conferencing in civil commitment hearings
violated none of the individual’s constitutional or statutory rights.?’ In reaching its
conclusion, the court spoke about the safety risks inherent in proceedings
involving a potentially mentally unstable individual,?* much like the hypothetical
situation you present. Therefore, it is my opinion that a civil commitment hearing
may be conducted by video conferencing in situations where a patient cannot be
brought safely from a holding room to a public hearing room for his hearing.

Your final inquiry is whether the definitions in § 37.1-1 permit a retired general
district court judge to conduct civil commitment hearings pursuant to § 37.1-67.3.
Section 37.1-67.3 provides that commitment hearings are to be conducted by a
"judge." Section 37.1-1 defines "judge" to include "only the judges, associate
judges and substitute judges of general district courts ... and of juvenile and
domestic relations district courts ..., as well as the special justices authorized by
§ 37.1-88."



Section 16.1-69.22:1 provides for the temporary recall of retired district court
judges:

The Chief Justice of the Supreme Court may call upon and
authorize any judge of a district court who is retired ... to
perform, for a period not to exceed ninety days at any one time,
such judicial duties in any district court as the Chief Justice ...
shall deem in the public interest for the expeditious disposition of
the business of such courts.

In addition, § 16.1-69.35(1) permits the chief judge of each district to designate a
retired district judge to hear and dispose of any action properly coming before the
district court when a regular judge is unable to hold court, the chief district judge
determines that assistance is needed, and another regular district judge is not
reasonably available. Finally, § 16.1-69.35(3) allows the Chief Justice of the
Supreme Court, "upon his own initiative or upon written application of the chief
district court judge desiring assistance," to designate "a retired judge to provide
judicial assistance" to relieve congestion in the work of a district court. In all of
these instances, the recalled or designated retired judge is to have all of the
powers, duties, privileges and jurisdiction of any judge while so acting.?” For that
reason, it is my opinion that retired judges may conduct civil commitment
hearings pursuant to 8 37.1-67.3 when acting under the authority of a recall
pursuant to § 16.1-69.22:1 or § 16.1-69.35.

In contrast, it would be inappropriate for a retired general district court judge to
conduct a civil commitment hearing if he were not restored to active service
pursuant to recall. As a general rule, words in a statute are to be given their usual
and commonly understood meaning.? "The word ‘judge’ or ‘justice’ means ‘[a]
public officer who, by virtue of his office, is clothed with judicial authority.” This
definition would not include one who is retired."** A retired judge is only on active
service and restored to judicial authority when he regains the powers, duties and
privileges of his prior position by virtue of recall.

Conclusion

Accordingly, it is my opinion that a judge has several options when confronted
with a situation in which a temporarily detained patient cannot safely be brought
for a public civil commitment hearing within the time parameters required by

88 37.1-67.1 and 37.1-67.3. First, a judge may continue a civil commitment
hearing beyond the prescribed forty-eight-hour time frame when such
continuance serves to protect the due process or statutorily created rights of the
temporarily detained person. Second, a judge may order the hearing closed for
good cause upon motion of the patient or his attorney and conduct the hearing in
the holding or seclusion room. Third, in extreme situations, a judge may hold the
hearing in the public hearing room outside the patient’s presence, after a finding
of good cause to do so for the patient’s benefit, trusting that the patient’s
interests will be adequately represented by his attorney and others appearing on
his behalf. Finally, a judge may hold the hearing within the requisite time period
and within the "presence" of the patient and the public, yet still address important
safety concerns by using video conferencing procedures where available.

It is also my opinion that a retired general district court judge may conduct civil
commitment hearings when he has been recalled to duty by the Chief Justice of
the Supreme Court of Virginia or he has been designated to hear and dispose of
an action by a chief district judge.
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