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CRIMINAL PROCEDURE: EVIDENCE AND WITNESSES. 

Authority for trial court in criminal case to order donation or destruction of 
human biological evidence where no appeal is timely filed, unless court 
imposes death sentence or defendant files motion to store, retain, and 
preserve such evidence. Court may order donation or destruction of 
evidence received in criminal case on appeal after exhaustion of all 
appellate remedies. Felon not sentenced to death must file motion to store 
human biological evidence before court disposes of such evidence; court 
is not required to wait indefinitely for motion to be filed. 

 The Honorable Yvonne G. Smith 
Clerk, Circuit Court of Henrico County 
October 31, 2003 

Issue Presented 

You ask whether a clerk of the circuit court is required to keep all human 
biological evidence for an indefinite period of time, or whether the court may 
order the destruction of such evidence in accordance with § 19.2-270.4(A), 
assuming that a motion is not made pursuant to § 19.2-270.4:1(A). 

Response 

It is my opinion that, unless a court imposes a death sentence or a defendant 
files a motion pursuant to § 19.2-270.4:1(A) to store, retain, and preserve human 
biological evidence, the trial court, in a criminal case that has not been appealed, 
may order the donation or destruction of such evidence after the time period for 
appeal of the final judgment has expired. The court may order the donation or 
destruction of human biological evidence received in a criminal case on appeal 
after all appellate remedies have been exhausted. A felon who has not been 
sentenced to death by a circuit court must file a motion pursuant to § 19.2-
270.4:1(A) before the court disposes of the human biological evidence, in 
accordance with § 19.2-270.4(A), in order to preserve such evidence. The court 
is not required to wait indefinitely for a motion to be filed pursuant to § 19.2-
270.4:1(A). 

Applicable Law and Discussion 

It is well accepted that statutes should not be read in isolation.1 Statutes relating 
to the same subject should be considered in pari materia.2 Moreover, statutes 
dealing with the same subject matter should be construed together to achieve a 
harmonious result, resolving conflicts to give effect to legislative intent.3 The 
General Assembly enacted § 19.2-270.4:1 as "a precursor step to the procedures 
for requesting a Writ of Actual Innocence."4 The requirements of § 19.2-270.4:1 
may be applied in harmony with the requirements of § 19.2-270.4, the pre-
existing statute governing the disposal of evidence. Together, the two statutes 
"protect the efficacy of the appellate process, as well as the need to preserve 
evidence for use in the event of a retrial or other proceeding allowed by law."5 



Section 19.2-270.4 governs the disposal of evidence, "[e]xcept as provided in 
§ 19.2-270.4:1."6 Section 19.2-270.4:1(A) and (B) specifies two conditions 
regarding its applicability in a particular case. If either of these conditions is 
present, the provisions of the statute are applicable. If these conditions are not 
present, then § 19.2-270.4 applies. Consequently, there would never be a conflict 
over which statute is applicable in a given case. 

Section 19.2-270.4:1(A) provides that, "upon motion of a person convicted of a 
felony but not sentenced to death …, the court shall order the storage, 
preservation, and retention of specifically identified human biological evidence or 
representative samples … for a period of up to fifteen years from the time of 
conviction."7 Section 19.2-270.4:1(B) is applicable only "[i]n the case of a person 
sentenced to death." Under that circumstance, the court must "order any human 
biological evidence or representative samples to be transferred … to the Division 
of Forensic Science" for storage and maintenance "until the judgment is 
executed."8 If neither of these events occurs, § 19.2-270.4:1 does not apply. 

When the conditions of § 19.2-270.4:1(A) or (B) are not applicable, § 19.2-270.4 
governs the disposal of evidence in a criminal case. Section 19.2-270.4(A) allows 
the trial court to order the "donation or destruction" of evidence "(i) at any time 
after the expiration of the time for filing an appeal from the final judgment of the 
court if no appeal is taken or (ii) if an appeal is taken, at any time after exhaustion 
of all appellate remedies." The application of § 19.2-270.4 is not constrained by 
the language of § 19.2-270.4:1. 

When read together, the two statutes are not in conflict. Unless § 19.2-270.4:1 is 
triggered by an event specified within that statute, it does not apply, and the 
evidence may be donated or destroyed in accordance with § 19.2-270.4(A). 

Conclusion 

Accordingly, it is my opinion that, unless a court imposes a death sentence or a 
defendant files a motion pursuant to § 19.2-270.4:1(A) to store, retain, and 
preserve human biological evidence, the trial court, in a criminal case that has 
not been appealed, may order the donation or destruction of such evidence after 
the time period for appeal of the final judgment has expired. The court may order 
the donation or destruction of human biological evidence received in a criminal 
case on appeal after all appellate remedies have been exhausted. A felon who 
has not been sentenced to death by a circuit court must file a motion pursuant to 
§ 19.2-270.4:1(A) before the court disposes of the human biological evidence, in 
accordance with § 19.2-270.4(A), in order to preserve such evidence. The court 
is not required to wait indefinitely for a motion to be filed pursuant to § 19.2-
270.4:1(A). 
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