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Marine Resources Commission may collect, annually or otherwise, only 
royalties for commercial use of state-owned bottomlands; may not impose 
royalty for use of state-owned bottomlands where private wharf, pier or 
dock is used for noncommercial purposes, is within line of navigability, 
and is erected within size limitations prescribed by statute. 
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Issues Presented 

You ask whether the Marine Resources Commission has the authority to charge 
rents, as well as royalties, for use of state-owned bottomlands. If only a royalty is 
permitted, you ask whether a one-time payment or an annual royalty payment is 
required. You further ask whether there is a distinction between riparian owners’ 
rights to and beyond the navigation line, and if so, whether a royalty may be 
assessed within the line. 

Response 

It is my opinion that the Marine Resources Commission may collect, annually or 
otherwise, only royalties for the commercial use of state-owned bottomlands. In 
fact, the General Assembly has indicated its intent to collect royalties in the 2003 
Appropriation Act. It is also my opinion that the Commission may not impose a 
royalty for the use of state-owned bottomlands where the private wharf, pier or 
dock of a riparian landowner is used for noncommercial purposes, is within the 
line of navigability, and is erected within the size limitations prescribed by statute. 

Applicable Law and Discussion 

Article 1, Chapter 12 of Title 28.2, §§ 28.2-1200 through 28.2-1209, governs 
ownership and usage of submerged lands and provides the Marine Resources 
Commission with oversight responsibility for such usage.1 Article 1 provides for 
the collection of royalties,2 rent royalties,3 and rents.4 Your questions relate 
specifically to the collection of rents and/or royalties in circumstances where a 
riparian landowner builds a dock or wharf out to or upon navigable water. 

Section 28.2-1203(A) provides: 

It shall be unlawful for any person to build, dump, trespass or 
encroach upon or over, or take or use any materials from the 
beds of the bays, ocean, rivers, streams, or creeks which are the 



property of the Commonwealth, unless such act is performed 
pursuant to a permit issued by the [Marine Resources] 
Commission …. 

Section 28.2-1205 sets forth factors the Marine Resources Commission must use 
in determining whether to issue a permit for the use of state-owned bottomlands. 
Section 28.2-1205(E) requires that "[a]ll permits issued by the Commission for 
the use of state-owned bottom lands … shall be in writing and specify the 
conditions, terms and royalties which the Commission determines are 
appropriate."5 Section 28.2-1205 authorizes the Marine Resources Commission 
to charge royalties6 for commercial use of state-owned bottomlands7 and makes 
no reference to rents. Therefore, I must conclude that the Marine Resources 
Commission may charge royalties, but not rents, for the uses described in § 28.2-
1205. 

"Rents" and "royalties," however, are similar: "rent" is "[c]onsideration paid, 
usu[ally] periodically, for the use or occupancy of property";8 "royalty" is "a 
payment (as a percentage of the amount of property used) … for permitting 
another to … use … such property (as natural resources, patents or copyrights) 
…."9 I am aware of no statute prohibiting the Marine Resources Commission 
from requiring an annual royalty payment as opposed to a one-time royalty 
payment. 

The General Assembly recently acknowledged the fees and royalties imposed by 
the Marine Resources Commission in the 2003 Appropriation Act: 

It is the intent of the General Assembly that beginning July 1, 
2004, the Marine Resources Commission shall collect all fees 
and royalties assessed by the Commission for the use of state-
owned bottomlands under the provisions of Chapter 12 of Title 
28.2, Code of Virginia. Prior to resuming the collection of any 
such fees, the Secretary of Natural Resources shall review the 
report of the Virginia Delegation of the Chesapeake Bay 
Commission made pursuant to House Joint Resolution 633 
(2003) and shall submit a plan for the collection of such fees to 
the Chairmen of the House Appropriations and Senate Finance 
Committees.[10] 

A 1986 opinion of this Office concludes that there is no requirement that royalties 
be made in lump sum payments.11 The prior opinion further concludes that 
royalties assessed for the use of natural resources generally are paid periodically 
over the time of use.12 The General Assembly is presumed to have knowledge of 
the Attorney General’s interpretation of the law, and its "failure to make corrective 
amendments evinces legislative acquiescence in the Attorney General’s 
interpretation."13 Therefore, there is no indication that the General Assembly 
intended to limit royalty payments to a one-time payment.14 

You also ask whether there is a distinction between riparian owners’ rights to and 
beyond the navigation line, and if so, whether a royalty may be assessed within 
the line. 

There is a distinction. A riparian landowner’s right to "wharf out" extends to the 
line of navigability.15 A pier to the line of navigability provides a riparian owner 
with access to the navigable waterway. Section 62.1-164 codifies the common 



law right of a riparian landowner to erect a private, noncommercial pier or wharf 
in a watercourse opposite his land, provided that such right neither obstructs 
navigation nor results in injury to a person’s private rights.16 Section 62.1-164 
provides: 

Any person owning land upon a watercourse may erect a private 
wharf on the same, or private pier or landing, in such 
watercourse opposite his land; provided, such wharf, pier or land 
is for noncommercial purposes and navigation be not obstructed, 
nor the private rights of any person be otherwise injured thereby. 
The circuit court of the county in which such wharf, pier or 
landing is, after causing ten days’ notice to be given to the owner 
thereof, of its intention to consider the subject, if it be satisfied 
that such wharf, pier or landing obstructs the navigation of the 
watercourse, or so encroaches on any private landing as to 
prevent the free use thereof, may abate the same. [Emphasis 
added.] 

In addition, § 28.2-1203(A)(5) provides that "placement of private piers for 
noncommercial purposes by owners of the riparian lands in the waters opposite 
those lands, provided that … the piers do not extend beyond the navigation line," 
generally does not require a permit from the Marine Resources Commission.17 

Statutes related to the same subject should be considered in pari materia18 and 
should be construed to "give the fullest possible effect to the legislative intent 
embodied in the entire statutory enactment."19 Sections 62.1-164 and 28.2-
1203(A)(5) embody the same subject and, when read together, indicate that the 
General Assembly has determined that a riparian landowner’s right to erect a 
private, noncommercial wharf, pier or landing to the navigation line does not 
significantly interfere with the public’s right to use the state-owned bottomland, 
and, therefore, Commission oversight is not required. The General Assembly has 
provided no such exemption for commercial use by riparian landowners.20 

Recent Supreme Court of Virginia cases involving disputes between riparian 
landowners over noncommercial uses provide guidance as to riparian rights: 

Among the rights to which a riparian owner is entitled is the right 
to the underwater soil between his land and the line of 
navigability in the watercourse. Upon that soil, the owner may 
erect docks and other facilities, subject to the rights of the public 
reserved by the General Assembly, provided no injury be done to 
the private rights of others.[21] 

The Court notes that the General Assembly has vested the Marine Resources 
Commission with jurisdiction to issue permits for use of state-owned 
bottomlands, including the placement of wharves by riparian landowners.22 
Specifically, the Court stated that "[a]dministrative approval is required for such 
uses of subaqueous beds because title to the bed is vested in the 
Commonwealth, subject to use by the people in common."23 Based on the 
statutory framework relative to riparian landowners’ rights and the Supreme 
Court’s recognition of the jurisdiction of the Marine Resources Commission to 
permit the use of state-owned bottom lands, I must conclude that the Marine 
Resources Commission may impose a royalty for the use of state-owned 
bottomlands unless the wharf, pier or dock is a private structure limited in size 
and scope and not reaching beyond the point of navigability. The royalty 



imposed, annual or otherwise, must be a reasonable charge to protect the 
public’s right to the Commonwealth’s natural resources.24 

Conclusion 

Accordingly, it is my opinion that the Marine Resources Commission may collect, 
annually or otherwise, only royalties for the commercial use of state-owned 
bottomlands. In fact, the General Assembly has indicated its intent to collect 
royalties in the 2003 Appropriation Act. It is also my opinion that the Commission 
may not impose a royalty for the use of state-owned bottomlands where the 
private wharf, pier or dock of a riparian landowner is used for noncommercial 
purposes, is within the line of navigability, and is erected within the size 
limitations prescribed by statute. 
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